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A Trust Contract as a Cause of a Civil Action or Prosecution

Imad M. Obeid*

ABSTRACT
While criminalizing embezzlement under section 422, the Jordanian Penal Code did not stipulate that the
position of a trustee has to be based on a contract. Rather, the first sentence in the said provision requires
that property shall have been delivered by way of trust; thus, the delivery of property may derive from a

contract, the law, or a court order.

However, this article examines embezzlement only in the context of a trust contract. The article aims to
ascertain when the breach of a trust contract constitutes a crime of embezzlement and when it merely gives

rise to a civil dispute?

The crime of embezzlement is considered as one of the most complicated and delicate crimes under the
private part of criminal law that gives rise to a legal controversy at the legislative, judicial and
jurisprudential levels. This controversy does not involve the nature and elements of embezzlement; rather
it relates to certain aspects of trust contracts mentioned in the Civil Code and the Penal Code.

The researcher seeks to explain through this article the problem of a trust contract the breach of which
gives rise to a civil dispute but which may also constitute a crime of embezzlement in certain
circumstances. Therefore, the first section of this article examines the general rules governing all trust
contracts; and the second section studies the special rules pertaining to each type of these contracts. For
completeness and in conformance with legal methodology, an introductory section analyzes the elements
of the crime of embezzlement generally and briefly, without embarking on an explanation of, or
comparison between, the relevant provisions of the Penal Code.

Keywords: Embezzlement; Contract of Trust; Criminal Action; Civil Dispute.
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