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The Nigerian Child as a Subject of Rights — Dovetailing the Statutory and Shari’a
Law Norms in a Diverse State

Mohammed Enesi Etudaiye *

ABSTRACT

Making law to fit diversity has always been a complex undertaking in the midst of the lingering debates on
cultural pluralism, cultural relativism, cultural imperialism and postmodernism. These complexities are evident
in the lack of contemplation of diversity both in international human rights and municipal law. The Convention
on the Rights of the Child appears to bear symptoms of this discrepancy as does the Child Rights Act 2003,
which is the Nigerian domestication of the Convention. This article applies the rights perspectives of another law
system i.e. the Shari’a to illuminate what are and what ought to be the appropriate scope of the rights of the
Nigerian child if the law is truly to grow out of the spirit of the Nigerian people for whom morality continues to
be of the essence. The question is whether the law can, in the context of functionalism and enforceability, stand

aloof and away from the cultural peculiarities of its subjects.

Keywords: The Nigerian Child, Child Rights, Shari’a.

INTRODUCTION

Children have been the subject of serious forms of
abuse™ around the world. These abuses include, amongst
others, child labour,® trafficking in young persons,
sexual exploitation, child marriage,® the phenomenon of
child soldiers® and violation by law enforcement agents.
In countries like Nigeria where poverty levels are high,
children in particular have been forced into forms of
labour and other endeavours that have proved to be
exploitative, hazardous and prejudicial to their welfare
and development. As a result of this history of abuses,
society has increasingly evolved laws designed to put an
end to the problems of child abuse. The most prestigious
of these laws is the Constitution of the Federal Republic
of Nigeria 1999 (as amended). All the rights available to
Nigerian citizens under Chapter Four of the Nigerian
Constitution are equally available to the child. As such, a
child has the right to life, human dignity and freedom
from slavery and torture, personal liberty,® fair hearing,
freedom from discrimination on grounds of sex, ethnicity,
religious or political persuasion, freedom of thought,
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conscience and religion, freedom of expression, freedom
of association and of movement and the right to peaceful
assembly. In addition, the Constitution directs the
Government to ensure that children and young persons
are protected against exploitation and moral or material
neglect.®

Some of the other laws having a bearing on children’s
rights are the Children and Young Persons laws, the
Labour Act, the Criminal Code,"” the Penal Code® and
the Trafficking in  Persons (Prohibition) Law
Enforcement and Administration Act (NAPTIP Act). The
latest is the Child Rights Act of 2003.

The Labour Act provides, amongst others, that no
young person shall be employed in any work, which is
injurious to his health or which is dangerous or immoral®
and prohibits young persons from working for any period
longer than four hours in any one day. It also prohibits in
its entirety the night employment of young persons.

Under the Criminal Code, failure, amongst others, to
provide necessaries of life to a young person who is
under an adult’s care and who is unable by reason of age
to withdraw himself or herself from such care, makes the
adult responsible for any consequences that may arise
from such failure.®® The same responsibility goes for
every head of family.*Y) Under the Penal Code, cruelty to
children, amongst others, is also criminalised.*?
Maltreatment of children to the extent where it causes
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injury to the child’s health attracts imprisonment for up to
two years with or without a fine.

The Trafficking in Person (Prohibition) Law
Enforcement and Administration Act (NAPTIP Act) was
made to combat the immoral but very lucrative trade of
human trafficking."® “Two million children are
trafficked out of Nigeria annually”™* (emphasis added).
The Act defines human trafficking as “all acts and
attempted acts involved in the recruitment, transportation
within or across Nigerian borders, purchases, sale,
transfer, receipt or harbouring of a person involving the
use of deception, coercion or debt bondage for the
purpose of placing or holding the person whether for or
not in voluntary servitude (domestic, sexual or
reproductive) in forced or bonded labour, or in slavery-
like conditions”.* The practice has been linked to a
cultural practice in Nigeria by which children of poor
family members are taken to wealthier family members
where they serve in domestic capacities in exchange for
food and a better standard of living.*® The Act provides
stringent penalties ranging from life imprisonment to
payment of fines for offences under the Act.

In spite of these legislations, abuses against children
have continued unabated. The Child Rights Act is the
latest attempt to stem the trend of abuse against our
children. This article critically assesses what
contributions the Act might make to improving the
rights of the Nigerian child. Thus in Section II, the term
“child” is defined from the various relevant
perspectives. Section Il discusses the rights and
responsibilities of the child as enshrined in the Act
while Section IV turns to the rights and responsibilities
of the child under Islamic Law. Although the
similarities in the two law concepts are noted, Section V
inquires into the deficiencies in the Act and how a resort
to Islamic norms of human rights might improve the
Act. The article concludes that further reform, including
socio-economic  re-adjustments and  constitutional
amendments, are an imperative.

Who Is A Child?

Under Nigerian laws, there are four (4) different
classifications of a person namely an infant,*” a child,®®
a young person® and an adult.”® The Child Rights Act
has however sought to harmonise these definitions and,
according to it,Y any person who is below the age of
eighteen years is a child for the purposes of the Act. This
is would appear to be partially in line with the
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Convention on the Rights of the Child,?® as the further
discourse in Section 1V of this article.

Under Islamic law, however, majority is set at the age
of puberty.® This has been defined as fifteen (15) lunar
years for the male and nine (9) lunar years for the female
although Islam recognises that maturity cannot
necessarily be precisely defined age(s). Some persons
may mature early while others mature late. For this
reason, it has been summarised of the invariable age of
maturity - “When the child reaches the age of mental
maturity, when he can conduct his own affairs, Islam

relieves him from his guardianship”.@®

The Rights And Responsibilities Of A Child Under
The Child Rights Act 2003

The Act underlines the overriding importance of the
child by providing that the best interest of the child shall
be the primary or paramount consideration in all actions
to be undertaken whether by individuals, public or private
bodies, institutions or service, courts of law or
administrative or legislative authorities.® It then makes
a wide range of provisions regarding the rights and
entitlements of the Nigerian child. In the first place, it
provides for freedom from discrimination on the grounds
of belonging to a particular community or ethnic group,
place of origin, sex, religion and the circumstances of
one’s birth.® This provision only underlines the existing
provision in the Constitution.®” In the same way, the Act
also restates the constitutional requirement®® for respect
for the dignity of the child at all times. As such, no
Nigerian child shall be subjected to physical, mental or
emotional injury, abuse or neglect, maltreatment, torture,
inhuman or degrading punishment or attacks on his/her
honour or reputation.

Because the development of a child begins from its
formative or foetal stages through to infancy, the Act
provides that expectant and nursing mothers shall be
catered for, and every parent or guardian having legal
custody of a child under the age of two years shall ensure
the child’s immunization against diseases, or face judicial
penalties.

The Act further provides that every child shall have a
right to free, compulsory and universal basic education up
to at least the junior secondary education level.®® The
Act places the responsibility on every government in
Nigeria to strive to reduce infant mortality rates, provide
medical and health care, adequate nutrition and safe
drinking water, hygienic and sanitised environments and
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combat diseases and malnutrition and develop primary
health care for children.

In the area of labour, every Nigerian child is entitled
to rest, leisure and enjoyment of the best attainable state
of physical, mental and spiritual health. Child
abduction® and forced exploitative labour® (unless it is
of a light nature) or in an industrial undertaking are also
made offences. The exceptions to these provisions are
where the child is employed by a family member in work
that is agricultural or horticultural or domestic in nature,
and if such a child is not required to carry or move
anything heavy that is likely to adversely affect his or her
moral, mental, physical, spiritual or social development.
Furthermore, a child shall not be used for the purpose of
begging for alms, guiding beggars, hawking of goods,
prostitution, domestic or sexual labour or any unlawful or
immoral purpose or slavery or trafficking etc.®?

The Act takes the significant precaution to provide for
children in need of special protection measures (for
example, mentally or physically challenged or street
children). These classes of children are to be protected in
a manner that would enable them achieve their fullest,
possible social integration and moral development.

Finally, the Act provides that making tattoos or
marks, and female genital mutilation/cutting, the
exposure of children to pornographic materials,
trafficking in children, exposure of children to the use of
narcotic drugs, or the use of children in any criminal
activities, abduction and unlawful removal or transfer of
children from lawful custody, and employment of
children as domestic helps outside their own home or
family environment are punishable offences under it.

However, the Nigerian child also has important
responsibilities under the Act. Thus, it provides that as far
as age, ability and other legal limitations may permit,
every child in Nigeria shall work towards the unity of his
or her family and community and, as such, respect his or
her parents and elders at all times and assist them when
they need such assistance. The Nigerian child also has a
responsibility to serve the nation by placing his or her
physical and intellectual skills and capabilities at the
nation’s disposal. In addition, he is to contribute to the
moral health of the nation; preserve and fortify the
independence, harmony, unity, solidarity and integrity of
Nigeria as well as the solidarity and achievement of
African and World unity, peace, security, freedom,
equality and justice for all persons. The Nigerian child
shall also relate with other members of the society, with

different cultural values and ideals in the spirit of
tolerance, dialogue and consultation.

Rights Of The Child Under Islamic Law

The rights of the child in Islamic Law are set against
the background of an era in which male children were
valued over female children as result of which the
concept of female infanticide became a phenomenon.®
Islam prohibited the killing of women and children and
admonished against female infanticide. Y Apart from
this, it totally protects the rights of the unborn child. As
such, Allah (SWT) states in the Quran, “Kill not your
children for fear of want: We shall provide sustenance for
them as well as for you. Verily the killing of them is a
great sin”.®®

The inspiration for this verse included the need to
protect the foetus against termination. As a further way of
preserving the right to life of the unborn child the Qur’an
stipulates:©®

Let the women live (in ‘iddat) in the same style as

ye live, according to your means: annoy them not, so as

to restrict them. And if they are pregnant, then spend

(your substance) on them until they deliver their burden:

and if they suckle your (offspring), give them their

recompense (emphasis added).

These are extraordinary measures in furtherance of
the protection of the child in the sense that the man is
admonished not to annoy the woman he is in the process
of divorcing in case she leaves “restriction” and
jeopardises any pregnancy she might be carrying. In the
event that they are actually pregnant, the man is to
expend his resources on the woman until she delivers. In
passing, it is to be noted that while the punishment for
adultery i.e. stoning®” may make the faithless®® cringe,
it is precisely this fear that the punishment is meant to
instil on the adherents i.e. put the fear of Allah (SWT)
in the individual to preserve societal morality® as a
demonstration of one’s faith and as a way of preserving
the rights of the unborn child.“® The prospect of
illegitimate children is invariably the prerequisite for
abortion. Many, many foetuses have been saved by
these measures. On the other hand, one website” notes
that in the twenty five years since the United States
Supreme Court decision in Roe v. Wade,“? “more than
35 million unborn children have been slaughtered in the
industry’s abortion mills”. Naturally, in many
communities where male-child preference thrives, it is
the female foetus that bears the brunt of this large scale
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termination.

In order to complete the right as prescribed in the
above verse, the provisions transit to the right of the child
after delivery in the sense that as long as she “suckles”
her child, they are to be rewarded or compensated for this
act. This is also to ensure that her attention to her child is
undivided and that she has no motivation to abandon the
infant.

According to one scholar,“® all the rights available to
adults are also available to children. Thus, a child has the
right to seek for knowledge even if it is in China; to good
morals; to protection against intoxicants; and to
protection against recruitment into armies as child
soldiers.*”

The right to be suckled is of course not restricted to
infants given birth to during ‘idda period. It is the right of
every child:

The mothers shall give suck to their offspring for
two whole years, for him who desires to complete the
term. But he shall bear the cost of their food and
clothing on equitable terms...If they both decide on
weaning, by mutual consent, and after due consultation,
there is no blame on them.“®
The orphan child is also a particular pre-occupation

with Islam:

To orphans restore their property (when they reach
their age), nor substitute (your) worthless things for
(their) good ones; and devour not their substance (by
mixing it up) with your own. For this is indeed a great
sin.“®
This great sin is punishable by hellfire.*” Indeed, the

injunction of the Qur’an is not to meddle with the
property of the orphans except to multiply it
Accordingly, the Quran admonishes Muslims to “come
not nigh to the orphan’s property except to improve it”.“®

Children have responsibilities too such as to hold on
fast to the rope of Allah by being brothers of their fellow
Muslims,“® “render to kindred their due rights”,®® “to
those in want” and “to the wayfarer”. Even when there is
not the means for them to do what they should for these
classes of people, they are to “speak to them words of
easy kindness”.®? It is however the responsibility of
parents to inculcate these and other Muslim virtues in
Muslim children.

Deficits In and Unenforceability Of The Child Rights
Act And How Islamic Rights Norms Might Help It
The natural law idea that there exists universal reason
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may appear to be borne out by the many similarities in
the provisions of the law systems regarding the rights of
the child. For instance, under common law, the unborn
child is entitled to inherit his deceased father if it is born
alive.®? In Islamic Law, an unborn child, if conceived
during the lifetime of the father, is entitled to inherit him
provided he or she is born alive.®® The same is true for
the unborn child in relation to his or her mother if he or
she survives the mother.®”

There are, however, serious dissimilarities and
anomalies in the Child Rights Act that would invite a
second look. One main difference between the two lies in
the clearly demonstrated desire to instill morality under
the Shari’a when it comes to the rights of the child. For
instance, on the right to a name as a matter of identity, the
requirement of the Act is to give the child a name as
dictated by the culture of his or her parents or
guardian.®® Under the Shari’a, however, the child is not
only entitled to a name but a good name. According to
the Prophet Muhammad (SAW), “You’ll be called on the
Day of Resurrection by your names and your father’s
names, so choose good names for yourselves” (emphasis
added).®®

The Child Rights Act appears to be more attuned to
the unguarded freedom of the contemporary world part of
which entails that parents are entitled to name their
children after Judas Iscariot, Adolf Hitler, or such cursed
personalities as Abu Lahab.®” This no doubt portends
nothing positive for the moral development of the child
who may in fact be negatively inspired. Having said this,
the provision of the Act in this regard is at least
accommodating enough to permit Muslims to give good
names to their children.

One of the most important anomalies is in the
definition of “child”, which the Act states to be eighteen
years.®® This definition would appear arbitrary,
insensitive and also contrary to Article 1 of the
Convention on the Rights of the Child.®® The said
article, which appears to take into cognisance the cultural
plurality and diversity of the world defines a child as a
person under the age of eighteen (18) “unless under the
law applicable to the child, majority is attained earlier”.
This is recognition that in many states, the personal laws
governing children would differ. One would expect that
the domestication of this definition by a State such as
Nigeria with a multicultural, multi-religious and
multiethnic population such as Nigeria would follow the
example laid down by the Convention and not enact a
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narrow definition that excludes the contemplation of
substantial groups. In Islam, for instance, the transition
from childhood to adulthood is determined by pubertal
age and accompanying maturity.®® The narrow definition
of the Act in this regard, in a jurisdiction in which laws
must be all-inclusive in order to command compliance, is
indicative as to why many provisions of the Act are
unenforceable.

By extension, perhaps the most contentious aspect of
the rights of the child in Islamic law is the issue of child
marriage. This is against the Act’s stipulation of eighteen
(18) years as the minimum marriageable age as discussed
in the paragraph immediately preceding this paragraph.
While it is true that substantial abuse has been occasioned
by the marriage of children, the blanket nullification (and
criminalisation)® of all betrothals®® and also
nullification of child marriages® would appear arbitrary.
The age of marriage varies from place to place and is
dependent on the law system in operation in particular
places.® For instance, the age of customary marriage in
predominantly Christian Eastern Nigeria is governed by
the Age of Marriage Law 1956, which lays down sixteen
(16) as the minimum age of marriage and voids marriages
below that age.®® In four (4) Native Authority areas in
three (3) of the northern states of Nigeria, the age of
marriage is fixed by the various Declaration of Native
Marriage Law and Customs Orders made in respect of
these areas.®® In predominantly Muslim Biu, Borno State
and Borgu, Kwara State, it is set at fourteen (14) and
thirteen (13) years respectively; while in predominantly
Christian Idoma, it is set at twelve (12) years. In
predominantly Tiv, it is set at the age of puberty. The age
differentials between these systems and western
stipulations are not too far apart. Under the Marriage
Act®) operative in Nigeria in respect of statutory
marriages, the father’s consent or, if he is not alive, the
mother’s consent is required for the marriage of a party
who is below the age of twenty-one (21) years.®® It is
submitted that parental consent at the relatively old age of
twenty-one (21) in this regard is more a contemplation for
and recognition of the conservative customary practices
of the Nigerian people than any pretensions of combating
early marriages.

Also, under the European Convention of Human
Rights,® the right to marry and found a family according
to national laws is accorded “men and women of
marriageable age”. In England and Wales, the minimum
age is sixteen (16) although parental consent is required

for a party who is between sixteen (16) and eighteen (18)
years of age."? Under the provision, all marriages under
sixteen (16) are void. In Scotland, however, marriage can
be conducted for a sixteen (16) year old without parental
consent."™ From the foregoing details, it would appear
well-nigh  impossible to set down a minimum
marriageable age.

To outlaw the above detailed differing practices that
may number in their hundreds by mere fiat and with little
or no consultation would appear unreasonable as
evidenced by a recent incident in Nigeria which
underlined the sensitivity associated with the age of
marriage controversy. During the recent constitutional
amendment process of the National Assembly, an attempt
was made to remove the provision,"® which deems a
married person to be a person of full age for the purpose
of renouncing his or her citizenship.® Senator Ahmed
Sani Yerima opposed this measure insisting that in Islam,
once a girl reached the age of puberty and she is matured,
she was of full age.™ The correct position in Islamic
Law seems to be that age is not a requirement before
marriage can be contracted in Islam™® although “where
the bride is a minor, Islam prescribes protective
solemnisation of marriage without consummation”
(emphasis added) until she attains puberty,™ at which
point she is entitled to repudiate the marriage “if she does
not like her spouse”."” This would put a lie to the usual
charges that early marriages have deprived Muslim
women the benefit of education. This purported result is
not true of Islamic law. Early marriage is generally a
problem under customary practices in Nigeria. There is a
tendency to mistake these cultural practices for Islamic
practices.

The Islamic practice of it comes with a certain
variation. As Muslims are mandated to be guided by
the sunna of the Prophet Muhammad (SAW), it is
necessary to substantiate the Islamic position with
perhaps the foremost sunna of the Prophet Muhammad
(SAW) on the subject - the marriage of Aisha (RA) to
the Prophet (SAW). She was a child of eight (8) years
when the Prophet Muhammad (SAW) married her
although there was no sexual relation between them.
To further give credence to the All-Knowing attribute
of Allah (SWT), this pre-ordained marriage made it
possible for Aisha (RA) to live in the household of the
Prophet Muhammad (SAW), record the sunna i.e. the
sayings and deeds of the Prophet (SAW) and become a
major source of Islamic jurisprudence.™ Her young
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marriage did nothing to hinder her education. Instead,
she became the most enlightened Muslim woman in
Islamic history. This sunna on the important place of
the education of Muslim females is commended to
every Muslim, indeed practitioners of other faiths and
customary orientations.

The rights of the unborn child as laid down in the
Act™ also appear inadequate. This is in fact the
gravamen of the disparity in these rights as granted by the
law systems. Section 17(1) affirms the right of the child
to bring an action for damages against any person for
harm or injury caused to the child wilfully, recklessly,
negligently or through neglect before, during or after his
or her birth. The attitude of the provision appears to be
that the right of the unborn can only be enforced if the
foetus transits to an infant. In other words, the foetus
which is terminated at whatever stage has no rights. This
would appear to be more or less the position of radical
western feminists who insist on a woman’s absolute right
to abortion. The right to life is thus seriously impaired by
the tenor of this provision. The position of Islamic Law in
this regard, and a good number of African customary
practices, would appear to be against the Act’s
philosophy in this regard.

The other substantive problem however is the
anomaly in that the Act grants inheritance rights to the
unborn child® while it is entirely silent on the child.
Here, it is suggested that the idea of law making should
be inspired by a need to adopt best practices from other
law systems and in this regard, perhaps more
consideration should have been accorded the Shari’a
where children, male and female, automatically inherit
their parents and their share cannot be willed away by the
parent.®” The Act appears to have arbitrarily proceeded
from the English law principle under which a parent can
freely exercise their right to will their estate without
regard for their children. The implication is that while
other law systems, including the supposedly civilised law
systems of the west, do not consider it a right that a child
should inherit his father even today, this right has been in
existence under the Shari’a for over one thousand four
hundred (1,400) years.

Concluding Remarks

In spite of the various laws seeking to protect our
children against harm, many of the outlawed practices
continue to thrive. Examples of these practices are street
hawking, guiding beggars, begging for alms, child labour
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etc. It appears that any attempt to resolve these problems
solely by a legislative approach would be fruitless. This
is because legislative remedies cannot be divorced from
the socio-economic conditions of the people. In this
respect, the intractable poverty in Nigeria® will ensure
that these practices will go on. This poverty will be
aggravated by the relatively recent rise in the price of
petrol® from sixty-five naira (N65) per litre to ninety-
seven naira (N97) per litre. This increase, like the
previous ones, has resulted in substantial inflation,
which is bound to further impoverish the people.®® This
is particularly sad given the fact that Nigeria has
abundant natural resources including oil wealth.®® The
result of this is that the highlighted problems are further
removed from any imminent solutions and that the
future and fate of the Nigerian child will continue to be
uncertain. Secondly, the situation of the Nigerian child
is unlikely to improve where the provision by
government of necessary social amenities such as
potable drinking water, a hygienic environment,
adequate medical and health care etc. continues to be
largely inadequate. The refusal of successive Nigerian
governments, in line with prompting from the
international finance organisations,® to invest in socio-
economic initiatives in the health, education and rural
development sectors ensures bleak prospects for the
realisation of the rights of the African child. It is
therefore recommended that government should
improve the social conditions under which the citizens
live.

In addition, the right under section 15 of the Act for a
free and compulsory universal basic education up to at
least junior secondary level is a largely ineffectual right
given that the right to a free education is not a
fundamental right under the Constitution of the Federal
Republic.®” As the provision of the Act giving effect to
free education is therefore contrary to the Constitution, it
is void to the extent of its inconsistency.®® There may
therefore be a need to amend the Constitution to make
free education a fundamental right in order to give teeth
to the provisions of the Act.

Given the discourse in this article, it would also
appear that an engagement with other law systems,
particularly the Shari’a, is an imperative in light of the
multicultural, multiethnic and multi-religious setting of
Nigeria. This will in no small measure aid first, the
improvement of the rights of the Nigerian child;
secondly, a more functional re-enactment of the rights;
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and specifically the prospects of enforceability of the
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paragraphs related to this issue: 1. everyone shall have
the right to freedom of thought, conscience and
religion. This right shall include freedom to have or to
adopt a religion or belief of his [her] choice, and
freedom either individually or in community with
others and in public or private, to manifest his [her]
religion or belief in worship, observance, practice and
teaching. 2. No one shall be subject to coercion which
would impair his [her] freedom to have or to adopt a
religion or belief of his [her] choice.3. Freedom to
manifest one’s religion or belief may be subject only to
such limitations as are prescribed by law and are
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necessary to protect public safety, order, health, morals
or the fundamental rights and freedoms of others.4.
The States Parties to the present Covenant undertake to
have respect for the liberty of parents and, when
applicable, legal guardians, to ensure the religious and
moral education of their children in conformity with
their own convictions. Also in 1981 adopted without a
vote the Declaration on the Elimination of All Forms
of Intolerance and of Discrimination Based on Religion
or Belief. http:// www1. umn. edu/ humanrts/ edumat/
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