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online at:  http://incelaw.com/ar/knowledge-
bank/publications/court-confirms-seller-has-right-
to-terminate-sale-contract-both-at-common-law-
for-repudiatory-breach-and-under-contractual-
Al)  termination-provision

-(2016/8/1

Germany 21 March 1996 Hamburg Arbitration (4)
proceeding (Chinese goods case), available online
at: http://cisgw3.law.pace.edu/cases/960321g1.
e paii Ally 1/3/7 salall ¢ kel () html]
“(1) A party may terminate the contract where the
failure of the other party to perform an obligation
under the contract amounts to a fundamental non-
performance”
tle pati il 2/3/7 sald) 1 kil
“(1) The right of a party to terminate the contract
is exercised by natice to the other party.”

tle paii Al (Bl andll 00 103 / 9 3ol : kil (6)
“(1) A party may terminate the contract if the
fundamental.” other party’s non-performance is
tde pati il Gl sl e 303/9 salall 1l
“(1) A party’s right to terminate the contract is to
be exercised by notice to the other party”
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“A breach of contract committed by one of the
parties is fundamental if it results in such
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"ICC Award No. 9797, ASA Bull. 2000, at 531 et

seq'-
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See Newland Shipping and Forwarding Ltd v. (3)

[2014] EWHC 661lavailable Toba Trading FZC
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detriment to the other party as substantially to
deprive him of what he is entitled to expect under
the contract, unless the party in breach did not
foresee and a reasonable person of the same kind
in the same circumstances would not have
foreseen such a result”.
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disproportionate loss as a result of the preparation
or performance if the contract is terminated.
(3) In the case of delay the aggrieved party may
also terminate the contract if the other party fails
to perform before the time allowed it under Article
7.1.5 has expired.
Article 25 reads: “A breach of contract committed
by one of the parties is fundamental if it results in
such detriment to the other party as substantially
to deprive him of what he is entitled to expect
under the contract, unless the party in breach did
not foresee and a reasonable person of the same
kind in the same circumstances would not have
foreseen such a result.”
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Schweizerische Zeitschrift fur Internationales und
no75. 1998. Volume 1, Europdisches Recht

Cad sl 4l lie —1967-12-28 (S i
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232 (2 2008 dasks 3y seaiall ¢ gilalls
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(23)

(25)

(26)

(30)

(31)

Oy 2l Baaaiy «(1982/10/19 fpliy calll (ulaa
I3 iy «2250a 1982/10/22 #ubi 4y)seanl)
@l ol Apadilell Apa)Y) ASleall dasla o ) daual)
A0 s 48N oda e
O 1 Ab e dll e Lpd A8l s
Ay Amladl s bl els e (385 1988l B
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.2009
Sl anll glis slaY A e aldl salall ali
1101964 A bl csauall
“For the purposes of the present Law, a breach of
contract shall be regarded as
or ought to wherever the party in breach knew,
have known, at the time of the conclusion of the
contract, that a reasonable person in the same
party would not have entered situation as the other
into the contract if he had foreseen the breach and
"its effects
(1525l Al sal) Aplaill 2giall tsalsad Tpppall Aansil
dlalaaly dpgldll chlindd SElill (iSe alae)
gyl el (L L5282 (o Y1 dxal
Article 7.3.1- Right to Terminate the Contract:
(1) A party may terminate the contract where the
failure of the other party to perform an obligation
under the contract amounts to a fundamental non-
performance.
(2) In determining whether a failure to perform an
obligation amounts to a fundamental
performance regard shall be had, in particular, to
whether
(a) the non-performance substantially deprives the
aggrieved party of what it was entitled to expect
under the contract unless the other party did not
foresee and could not reasonably have foreseen
such result;
(b) strict compliance with the obligation which has
not been performed is of essence under the
contract;
(c) the non-performance is intentional or reckless;
(d) the non-performance gives the aggrieved party
reason to believe that it cannot rely on the other
party's future performance;
(e) the non-performing party will

fundamental

non-

suffer
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additional period of time for performance”
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(1) The parties are bound by any usage to which
they have agreed and by any practices which they
have established between themselves.
(2) The parties are considered, unless otherwise
agreed, to have impliedly made applicable to their
contract or its formation a usage of which the
parties knew or ought to have known and which in
international trade is widely known to, and
regularly observed by, parties
Judll AN awe (Spa¥) 4l Gme e Gl
e el Jilug em aiallas S efficient breach
o) S A s DAY ) 38
Ol aeld Bukis Jlee) 4 ol culall oe)
relly Skl
- Guido Alpa and Alberto Giampieri, Law and
economics and method analysis: the contractual
damages issue, Cardozo Law Bulletin (1995).
1-3-7 soldly slaY Adli) (ye 10 solall Gl & k]

(40)
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“A party may not rely on a failure of the other
party to perform, to the extent that such failure
was caused by the first party’s act or omission.”
sos¥) dall ol Gaa o) aae oyt SIS i
sl o0y pe Cdye Allg

“non-performance” denotes any failure to perform
an obligation under the contract whether or not
excused, and includes delayed performance,
defective performance and failure to co-operate in
order to give full effect to the contract.”

Tribunal of International Commercial Arbitration
at the Ukraine Chamber of Commerce and Trade
21 June 2002, Case law on UNCITRAL texts
[A/CN.9/SER.C/ABSTRACTS/110], CLOUT
abstract no. 1084.
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- Joern Rimke, Force majeure and hardship:
Application in international trade practice with
specific regard to the CISG and the UNIDROIT
of International Commercial Contracts. Principles
-Kluwer (1999-2000) 197-243
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“(1) A party is not liable for a failure to perform
any of his obligations if he proves that the failure
was due to an impediment beyond his control and
that he could not reasonably be expected to have
taken the impediment into account at the time of
the conclusion of the contract or to have avoided
or overcome it, or its consequences.”
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may by notice to the other party allow an

- 139 -

(32)

(33)

(34)

(36)

(37)



sl ol Qe e sl G Cile G

...J}M\ cL@Al @A_’A

136 [GERMANY Oberlandesgericht Celle 24
-May 1995
SVl pladll s 8 oela L Lglauks 5yl e (46)
ile pall dus 2/ 608 tale (A& ax gal)
“The buyer may revoke his acceptance of a lot or
commercial unit whose non —conformity
substantially impairs its value to him”.
tsle Ay agiall ool (e 103-3 oWl pati  (47)
“Article 3.103 — Fundamental Non-Performance
A non-performance of an obligation is
fundamental to the contract if:
(@) strict compliance with the obligation is of the
essence of the contract; or
(b) the non-performance substantially deprives the
aggrieved party of what he was entitled to expect
under the contract, unless the other party did not
foresee and could not reasonably have foreseen
that result; or
(c) the non-performance is intentional and gives
the aggrieved party reason to believe that he
cannot rely on the other party’s future
performance
0o 10 30kl ai o Led CDIAY ) Gaw Wi Lyl (48)
A8l e 25 salall aiy (1964 did lay Ll
8 8 fed) adll Bl Led 1980 dud Lnd
g eal) dalla)
cgpadl Sl el e 2/221 s0ld) sl (49)
Michael Will, in Bianca-Bonell Commentary on  (50)
the International Sales Law, Giuffré: Milan (1987)
213 available online at: http://cisgw3.law.pace. P
el Jdsaa JAl) edu/cisg/biblio/will-bb25.html
.(2016/8/1

Agpaanl)

tgym gl (V) eiall slawall gl (1997) Jas carw
Agpal) dagdl)

igliy Gy el gl (ailad (2004) ol slac (ol
di lgd 3 depd) bl JJsal) adl Ly sasial oY)
cplaall sl sdynCuy) (1980

sl S Rl Ll d (2010) e e ¢ ol
Apglall alylaasl

Sl mll ol sasidl ) A8l (1998) Guee (i
Al diagill s syl L ilal

LSl Gl el (1995) JelS aeal uly ¢ iymall

s o) ddall zgolae (e
e (7.4.2) sald) it ol Cus (42)
(1) The aggrieved party is entitled to full
compensation for harm sustained as a result of
non- performance. Such harm includes both any
loss which it suffered and any gain which it was
deprived, taking into account any gain to the
aggrieved party resulting from its avoidance of
cost or harm.
(2) Such harm may be non-pecuniary and
includes, for instance, physical sufferings or
emotional distress.
iy A8 4 25 Balall Lkl (43)
CLOUT case No. 130) GERMANY (44)
Oberlandesgericht Diisseldorf 14 January 1994);
CLOUT case No. 468) RUSSIA Tribunal of
International Commercial Arbitration at the
Russian Federation Chamber of Commerce. And
Industry 5 October 1998); CLOUT case No.
578)UNITED STATES District Court, Western
District of Michigan, 17 December 2001);
CLOUT case No. 810 [CHINA International
Economic and Trade Arbitration Commission,
People’s Republic of China, 8 April 1999) (refusal
to open a letter of credit); CLOUT case No. 983)
CHINA International Economic and Trade
Arbitration Commission, People’s Republic of
China, 10 May 2005 (even final partial non-
payment can amount to fundamental breach).
CLOUT case No. 90 [ITALY Pretura  (45)
circondariale di Parma 24 November 1989 (only
delivery); CLOUT case No. partial and very late

abally ilaal

Aol gl 8 A Gua (2012) e il cdeal
sl Gilegudadl) Sl gy

(JsY) edadl Lol Aalall 4kl (2000) cpall sl ¢ J5aY)
ol s mapalal) LA dedall (JoY) alaall

Ol 3 LB dalel dlaill (1975) asidllae ogshad)
LSa mpalall LEN) jalas JY) eiall Lgpadl Jad)
Ay dilue

Gl (e agiall &Y Wglas (2007) amad) deal a3l
LSl pygeaid) Lepladl Gl 8 daall clalaayl

- 140 -



2018 2 s 45 dadll (y5ilally dagyill asle calalym

Byl daals

Ol 3 aladlly AEN) (1979) amby dese La) caue
daala hgiSa Al 3)alEl Ladladl Jeall adl asgal)
5yl

o Appsall dladl S (2012) apue Gua Sl e
roalal) L1980 sl aull i 48N s ol ad) sic
Sl daala ooysiSa Al

Ldal) aalpal)

Alpa, G. & Giampieri, A. (1995) Law and Economics and
Method Analysis: the Contractual Damages Issue,
Cardozo Law Bulletin, online: http://www.cisg.law.
pace.edu/cisg/biblio/alpa.html (  ply Jssa Al
2016/8/6).

Babiak, A. (1992) Defining “Fundamental Breach” Under
the United Nations Convention on Contracts for the
International Sale of Goods. 6 Temple International
and Comparative Law Journal, P 113-143.

DiMatteo, L. (1997) The Counterpoise of Contracts: The
Reasonable Person Standard and the Subjectivity of
Judgment, USA: 48 South Carolina Law Review,
293-355.

Enderlein, F. & Maskow, D. (1992) International Sales
Law: United Nations Convention on Contracts for the
International Sale of Goods; Convention on the
Limitation Period in the International Sale of Goods.
Oceana Publications, online: http://www.cisg.law.
pace.edu/cisg/biblio/enderlein. html (@ 7t Jsao LAl
2016/8/6).

Graffim, L. (2003) Case Law on the Concept of —
Fundamental Breach- in the Vienna Sales Convention.
London: 3 International Business Law Journal, P 338-
349.

Honnold, J. (1964) The 1964 Hague Conventions and
Uniform Laws on the International Sale of Goods, 13
American Journal of Comparative law. The Hague:
Kluwer Law International.

Lando, O. (fall 2001) Salient Features of the Principles of
European Contract Law: A Comparison with the
UCC. USA: 13 Pace International Law Review, P
339-369.

Mullis, A. (1998) Avoidance for Breach under the
Vienna Convention; A Critical Analysis of Some of
the Early Cases. in Andreas & Jarborg eds., Anglo-
Swedish Studies in Law, Lustus Forlag, online:

gall Aagadll Gl 3l

. paa 3.1.\):4\ :TDAM\ L daxl) c\.d‘\ (1953) O s)ALc

& Al BN (1997-1996) Jla 2gena ¢ piall 2e
A0 e rppaldll L dlianll Joall all e

a3yl Bal YL diall Joasd (2005) b ale - lidlae
Jgpel) Al la

b oasiny Cpalaiall dxgyd il Tase (2010) Al ¢pesallae
Bl e s3alall Laaal) Al sda Al gal) Bylall asae

Aalanl) B A Ay gall 558 (2009) aals mlla ¢ asiall
malall Gile gl Hla syl LA lie Al

sl salels WY G @il all sie (2012) alia ¢ Lo
aba (8 (gpaall Ll Bpall Slgagll ppin B Aulyd
)Juﬂ sasaal Aaalall )‘J 4_1‘)_\.\5.;»:}” ”ggjla.ﬂ\ @.\M

danalsy) Jilally e

dasaal) Elady

Geadlly dgnll Ga ) LA sae (1959) allue gilas
Ll (oY) 2aal) Apalaid¥ly Asilall aglall dlaa 1ol
ol sV

Janl gpiti b Gpailadll dyall (2011) lije dess ccyladl)
coosmlly i) ) A ae Ay " Jaal) S Al
sy qolaal) daad) ¢ lallg dngpul) Al 243,

Copaill 3 dly Jaall dapdls (1964) diea syl
L) ¢ B aaell calaily sl Alae rsalEl) L 3l
< st (OyUlly dal)l

Pl Ay tagall i) asaall (1960) cud dess il
Uae paldl) gpadly il Sl )i S5
Al Al S 20l Aol g A lall o slall

8 el il 5alYL Gl 523 (2010) s 2ane cauld
Aae tdHuSul) LEaall Ayl Aglead) Cilgagll
JY) damll cApalaii¥ g A ld) Egall 3saal)

Layalsy) Jileyl)

& 20l s eha (1982) dsene dena Gaall Ca cgslalil
Gl ol Ay~ — Guilall gLl il
SR Aaala o)) Ay 1alal Alaal) e (gl

@osls aisdll Siall g sl die (1950) allue gilas
sy a8 daala dandae colysiSa Al 13l (anl)

Sl Sglal) AUadl) (2003) dsene (s deal desa ¢ Sundll
cosads (e Aaala o)) Al mppalall L dsal)

Oplaial) dagyd dia)l Tase (2003) dsene dess ey (g
Al aplal adall plaill oalE & ale 25 Al 258l
ol (e daala 3))5iSa

sl all die fud (2000) 2ae deal AE caallae
)5S Al 1381 L1980 alal Lind 28LEY L, ailall

- 141 -



sl ol Qe e sl G Cile G

...J}M\ cL@Al @A_’A

Schlechtriem, P. (1991/92) Uniform Sales Law — The
Experience with Uniform Sales Laws in the Federal
Republic of Germany. Stockholm: Juridisk Tidskrift,
P 1-28.

Takahashi, K. (March 2003) Right to Terminate (Avoid)
International Sales of Commodities, Journal of
Business Law. London: Sweet & Maxwell.

Ziegel, J. (1984) The Remedial Provisions in the Vienna
Sales Convention: Some Common Law Perspectives.
in Galston & Smit ed., International Sales: The
United Nations Convention on Contracts for the
International Sale of Goods. Washington, D.C.: Juris
Publishing, P 1-43.

http://cisgw3.law.pace.edu/cisg/biblio/mullisl.html, P
326-355 (2016/8/6 zubu dsaa ,al).

Rimke, J. (1999-2000) Force Majeure and Hardship:
Application in International Trade Practice with
Specific Regard to the CISG and the UNIDROIT
Principles of International Commercial Contracts.
N.Y.: Kluwer.

Schlechtriem, P. (1986) Uniform Sales Law — The UN-
Convention on Contracts for the International Sale of
Goods. Vienna: Manzsche Verlags.

Schlechtriem, P. (1988) The Borderland of Tort and
Contract — Opening a New Frontier? N.Y.: 21 Cornell
International Law Journal, P 467-476.

The Idiosyncrasy of International Commercial Contracts’ Termination

Tawfiq Aref Tawfig Almajali, Saad Abdelkarim Abuelghanam *

ABSTRACT

The termination of international commercial contracts is considered the most serious of penalties and
procedures that a creditor may peruse against his debtor who had breached his contractual
obligations, and since termination constitutes a disregard to the conditions of the contract and a threat
to its stability and execution accordingly the paper shed light on this issue.

The rules of international trade have paid attention to include regulations which ensure the
achievement of balance between the interests of contract parties and the unification of national rules.
These efforts have led to the emergence of the particularity of international commercial contracts’
termination. The foundation of this particularity is that the termination of an international contract is
undertaken by a unilateral will and that such termination may not take place unless for a fundamental
breach. Therefore, we first explore rescinding by unilateral will and then investigating what

constitutes a fundamental breach.

Keywords: Termination, International Commercial Contracts, Unilateral Rescinding, Fundamental

Breach.
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