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The Characteristic Performance as a Method of Determining
the Applicable Law to the International Contract

Abdessalam Alfadel, Naeem Al Otoum *

ABSTRACT

The determination of the proper law of an international contract, in the absence of a choice of law
by the parties, is considered a debatable issue in private international law. This debate has given
rise to different solutions in national laws and international conventions in this regard. One solution
is the method of the characteristic performance which provides a new conception of the applicable
law to the international contract through finding out the law that is most closely connected with the
contract based on the inherent nature of the contract. Thus, this method assumes that the applicable
law is the law of the habitual residence where the debtor is habitually resident at the time of the
contract formation. The merit of the characteristic performance is that it gives flexible solutions to
suit different types of international contracts while, at the same time, seeking to ensure legal
certainty about transactions made across borders and to meet the legitimate expectations of the
parties. Hence, many domestic laws and international conventions have adopted this approach,
based on its advantages.
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