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The Problem of Fault As The Mens Rea in Unintentional Homicide
A Comparative Study

Emad O’beid*

ABSTRACT

Fault embodies the mens rea in unintentional homicide, while the mens rea in murder takes the form
of criminal intent. In principle, man may not be convicted and punished except for committing a
crime with the criminal intent. However, certain dangerous crimes, most important of which is the
unintentional homicide, may arise even without the criminal intent being established on the side of
the perpetrator; the legislature considers the mere breach of a duty of care under the objective test of
the layman is sufficient to hold the perpetrator liable if he failed to anticipate the death of the victim
where he should have foreseen it or where he foresaw the death of the victim and did not want to
cause it, relying on his skill to avoid the death of the victim. In all these cases, if the victim died as a
result of the negligence of the perpetrator, his carelessness, or his breach of laws and regulations, the
perpetrator may still be liable.

The theory of criminal Fault is one of the most complicated topics in criminal law. it has triggered
debate regarding the concept of negligence and its elements, the liability of the professional
practitioners, like medical doctors, the solution in case of concurrent faults attributed to the
perpetrator and third parties or to the perpetrator and the victim himself who could contribute to his
own death, where the perpetrator could still be liable if he should have foreseen the fault of the
victim, unless the latter's fault submerged the fault of the perpetrator; this could be the case where the
fault of the victim is abnormal and unforeseeable in the circumstances surrounding his death.

Neither the Jordanian Penal Code nor the Egyptian Penal Code provide for a general theory of
criminal Fault that the courts and jurists could gather guidance from. Rather, the provisions of both
Codes do not contain a definition of the criminal Fault and its elements, while they mention a number
of its forms. By contrast, the Syrian legislature has given regard to the significance of clarifying the
criminal Fault and pertinent issues. Thus, the Syrian Penal Code explicitly sets out a definition of the
criminal Fault, articulates its concept and elements, and lists its forms, instead of leaving this task to
the courts and jurists.

Keywords: Unintentional Homicide; Criminal Fault; Civil Negligence; Gross Negligence; Simple
Negligence; Ordinary Negligence; Professional Negligence; Conscious Negligence;
Unconscious Negligence; Contingent Intent.
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